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1. Introduction

At the center of various issues of corruption during the Estrada administration was
the purported existence of a “nocturnal cabinet” or “court” composed of relatives and close,
personal friends of the deposed president. Involved in a wide array of businesses from
legalized gambling to stock trading, they are said to be able to directly influence the awarding
of government contracts or tilt government’s regulatory provisions to their, or their
associates’ favor, this, despite President Estrada’s perorations that his government is one of
“walang kaibigan, kamag-anak o kakilala” (no friends, relatives or acquaintances).

There have been oblique references in the past from palace and business insiders on
how the presidential goodwill has been employed by these people to further still their
economic and political interests. However, it took a serious rift between President Estrada
and one of his closest friends, llocos Sur Governor Chavit Singson, to give the public a solid
likeness of the obscure symmetry. The resulting “model” emerging from the Senate hearings
does not only reveal the overwhelming prerogative of the President to influence the awarding
of government contracts to his favored associates. More important perhaps, it is able to
situate that prerogative within the workings of an informal regime that is able to combine and
stratify the different interests and levels of compensation or payoff for those involved.

Beyond public interest, the prevalence of these allegations of exclusivity moves to an
alarming dimension, especially when set against the mainstream of the government’s
economic reform program that seek even wider private sector participation in the economy.
Since 1987, government has undertaken the task of tearing down excessive and unnecessary
economic regulations and controls through liberalization, deregulation, and privatization.
Over the last twelve years, it has sold or contracted to private investors some government

assets and rights to provide public services worth no less than P191 billion.
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As it is, there is also no sign that the new political leadership will change this course.
Prior to and upon assumption of the presidency, Gloria Macapagal-Arroyo has since
articulated her intention to continue the government’s economic reform program anchored
on the same commitment, for fiscal and social reasons. Economically, it means a better
financial situation for the treasury, while at the same time, attracting and mobilizing private
capital to finance and/or operate services and facilities that the government, for lack of
resources, cannot invest and maintain. With this, the government could also focus its limited
resources that would have otherwise been allocated for providing the service to other priority
areas.

These economic reasons, in turn, dovetail with the expected social returns. Applying
a dose of market competition is expected to trigger reforms on the way these public goods
and services are being managed, delivered, and priced—aspects that are habitually neglected
by government-supported corporations and/or service providers. Through competition, the
people (and users of the service) could also exercise their right to choose, which is highly
unlikely under conditions where government maintains its traditional monopoly over the
provision and operation of public goods and services.

An established government system for concession and privatization that is vulnerable
to corruption however, could readily undermine these justifications. For the government,
corruption in the granting of government concessions means not obtaining a fair market or
monetary value for the “rights” and resources under its control. It also means compromising
the country’s development potential since contracts on privatization and concessions usually
involve huge amounts and are intended to have a positive impact on certain sectors in
particular and in the country’s economy in general.

For the public, corruption in government contracting and privatization could even
inhibit competition from occurring. At best, it might mean having to do with “more of the
same,” or worse, having to contend with the deteriorating quality of good or service while at
the same time, being forced to pay more.

An oft-neglected point is that eventually, fraudulent transactions affect the business
regime itself. For a contractor or service provider, the corrupt nature of the transaction or
deal eventually introduces uncertainties into the environment that could have adverse results
on how it (and any other firm) conducts business (Campos, Lien, and Pradhan: 1999). An
uneven transaction environment for instance, could limit the number of bidders, favor

connections over competence, and promote information asymmetry—all of which redound
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to additional transaction costs. Over time, such transactions inevitably bind both government
negotiators and contractors in a self-sustaining system that advance inefficiency and
ineffectiveness.

2. Purpose and Scope of the Study

This study examines corruption in government contracting in private sector for
infrastructure or development projects that it (government) normally finance and operate but
now, will be wholly or in part, construct, operate, and maintain with the private sector. To
examine corruption of this nature, the study used as reference the government’s established
system for contracting, as articulated in RA 6957 (May 1990), later amended as RA 7718 (July
1994) also known as the Philippine Infrastructure Privatization (PIPP) or Philippine BOT
Law.

The system for contracting articulated in RA 7718 is specifically designed to handle
government contracts which tap non-government resources for providing and developing
services and infrastructure that were previously monopolized by the government. The law
even specifies the flexible terms for public-private partnership arrangements which govern
ownership, financing, construction, operation and maintenance, and investment returns’
incentives (See: Annex I). Imperfect it may be, this makes the contracting system specified
in RA 7718 a good referent to examine other government deals or arrangements which run
according to the same objectives.

To determine the institutional factors and account for the circumstances that allow
corruption to transpire and take root in government-private contracting system, the study
examines in detail three government-private sector PIPP deals in infrastructure or
development projects that were concluded. Such deals include; the Cebu Pond A Reclamation
Project, North Harbor Privatization Project, and the Greater Metro Manila Solid Waste Management
Contract. They might not have been negotiated directly under the BOT Law, but still, they
operationally “follow” the same contracting system stated in RA 7718, that is, they are
variations of the same system.

As differentiated from usual government-private concessionaire contracts, the cases
that the study has considered are not those, whose intention and design were primarily to

“employ” the services of private contractors and were paid using public funds. Rather, these
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deals are of the category where some aspects of government’s right to provide, operate, and
maintain a public service or good (e.g., facilities) are offered and awarded to private
investors. And, along with it, the right to collect the benefits that accrue from the users of
that service or good for an agreed period.

It is difficult to document direct payoffs to officials that could be linked to the
intention of influencing the different phases of the contract, from negotiation, to the public
(or sometimes, government) evaluation of the concessionaire’s performance. Such is the case
especially, when there are deliberate efforts to conceal these transactions. As the process of
negotiations leading to an agreement also involves a number of people and institutions, an
attendant task of proving the occurrence of a payoff usually means proving that a conspiracy
also exists. But inasmuch as government decisions over the kinds of alternatives or choices
to support—within the frame of concessions and privatization—follow an established
system, there might be some merit in looking at the phases and inner workings of this system

that render it vulnerable to corruption.

3. Structure of the Study

The study is composed of three parts. Further to establishing the purpose of this
study, Section 4 looks into the principles, basic organizational and procedural steps,
mechanisms, and parameters for contracting, as provided by the BOT Law. The discussion
was rendered by way of a layman’s “walk-through” on the supposed structures, mechanisms,
and tools for contracting under the BOT within each phase of contracting.

Section 5 examines the different cases of corruption side-by-side with the different
contracting phases that are discussed in the study. The objective is not to throw plausibility
into the act but rather account for the vulnerability of the system, in whole or in part, against
such plausibility. The section, likewise, looks into the different domains and types of
corruption in contracting and the socio-cultural context within which they operate

From recapitulating the issues, Section 6 presents the study’s suggestions and

recommendations.
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4. Phases of BOT contracting: a walk-through

4.1  The BOT Contracting System

The established BOT system for contracting, can be divided into four major phases
or parts; namely, (i) project selection and approval; (ii) pre-bidding; (iii) bidding, evaluation,
and award; and, (iv) contract approval and implementation. The lineal progression of the
phases of contracting does not flow as systematically as it might appear to be, however (See:
Figure 1). From one phase leading to next, there are procedures to be followed, technical
requirements and assessments to be done, and discussions within and among those parties
involved.

As a system, contracting has two, complementary sides. One concerns the pursuit of
the technical and financial objectives of the deal. Within each phase thus, there are guiding
procedures, decision parameters, and sanctions which ensure that the government and other
contracting parties would be able to obtain a fair deal and has the capacity to carry out that

deal.

Figure I: Phases of Contracting

Project Selection and Approval > Priority Project Selection
» Confirmation/Approval

v » PBAC Creation
o » Pre-qualification
Pre-bidding » Preparation/lssuance of Tender/ Bid
A 4 Supplemental Notices

Pre-bid Conference
Submission of bids
Bidding, Evaluation, and Award

Bidding, Evaluation, and Award

Y VYVYY

v » Approval of Contract
. » Detailed Design
Contract Approval and Implementation > Construction/implementation
» Supervision

The other, and equally important, is the manner by which those objectives are
managed within the system. Interested project proponents (and even the government)
would not be willing to participate in a bargaining process where they perceive the

procedures, decision parameters, and sanctions might not be fairly applied to all parties.
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Integral therefore to the credibility of the contracting system is the non-discriminatory nature of
its processes, and concomitant to this, transparency to dispel any notion of unfairness and
suspicion not only among those involved in the bargaining itself, but between the public and

government officials, the latter, being the actual bearers of the former’s trust.

4.1.1 Solicitors of public need—~Phase I: project selection and approval

The responsibility for drawing-up the list of priority projects that might be covered
by the various financial arrangements under the BOT (See: Annex 11) is decentralized at the
level of the concerned national government agencies (NGAs) and local government units
(LGUs). The list is submitted to the National Economic and Development Authority
(NEDA) Board, Investment Coordinating Council (ICC) or local development councils
(LDCs) for approval or confirmation, depending on the project’s cost (See: Table 1).2

The BOT Law does not prescribe a fixed guideline on how LDCs should review and
confirm local priority projects. In contrast, the ICC follows an elaborate, two-tracked
category for project review and approval, depending on the level of government support and
scope.

Projects classified under Track One are those which do not require government
support or would require only “minimal” government support? Those under Track Two
require current or future government appropriations above P300 M to cover direct and/or
indirect government guarantees.® The review covers such particulars as project consistency
with development programs, economic viability, financial indicators, potential environmental
costs, social preparedness, and justification on the choice of BOT contractual arrangements.
The ICC review and approval guidelines also require pre-feasibility and market studies, and
the conduct of an evaluation for selected BOT schemes (BT, BTO and BLT) and/or

projects that require the use of Overseas Development Assistance fund (ODA).

2 The ICC is composed by the Department of Finance (Secretary, Chairperson), NEDA (Director-General, Co-
chair), Office of the President (Executive Secretary, Member), Departments of Budget and Management
(Secretary, Member), Trade and Industry (Secretary, Member), Agriculture (Secretary, Member), Central Bank
(Governor, Member), and Energy (Secretary). Other government agencies are invited to the ICC’s
deliberations when deemed necessary. The NEDA chairs the [ICC’s Technical Board and also serves as
Secretariat.

3 The support can be provided through financial incentives under the Omnibus Investments Code--tax
holidays, credit) and/or not requiring appropriations up to P300 M.
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Table 1. Approving or Confirming Bodies for BOT Projects

APPROVING/CONFIRMING BODY PROJECT COST

Approval: A. National Priority Projects
Investment Coordination Committee (ICC) | P300 million

NEDA Board (upon ICC recommendation) | Above P300 million

Confirmation: B. Local Priority Projects

Municipal Development Council up to P20 million

Provincial Development Council above P20 million to P50 million

City Development Council up to P50 million

Regional Development Council ab_oye P50 million to P200
million

ICC above P200 million

The ICC or concerned LDC has 30 working days to act on the lists of projects once
the concerned agency/LGU has “satisfactorily complied” with the requirements.” To keep
concerned or interested parties informed, the concerned agency/LGU publish once every six
months the approved or confirmed list of priority projects that they plan to implement under
the BOT’s various contractual arrangements. Interested parties, in turn, are required to
officially register with the concerned agency/LGU. Once registered, they regularly receive a
copy of the list of the priority projects, at least once every six months. They are later invited
to pre-qualify and bid for the approved projects.

4.1.2  Screening the interested—~Phase 11: Pre-bidding

Upon approval by the NEDA, ICC or LDC, the concerned agency proceeds to the
“Pre-bidding Phase,” starting with the creation of a Pre-qualification, Bids, and Awards
Committee or PBAC. Essentially, the PBAC stands as the impartial "'secretariat™ for pre-
bidding and bidding concerns by the proponent agency and its composition well follows the

4 For Track 2, government support may take the form of cost sharing (e.g., provision of project-related infra or
access infra), direct government appropriations or equity contribution, performance undertaking, or minimum
revenue guarantees.
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attendant sense of fairness, responsibility, competence (financial and technical), and
accountability required as a secretariat’ Specifically, for agencies, the PBAC is composed of
ten members with the following designated positions and qualifications:

» At least a third ranking officer of the Agency (Chairman);

» alegal officer (Member-Secretary);

» atechnical officer designated by the Head of Agency who is knowledgeable with
the technical aspects and requirements of the project (Member-Provisional);

» atechnical officer knowledgeable with the regulatory aspects and requirements
of the project to be invited by the Agency concerned (Member, provisional and nonvoting);

» an officer knowledgeable in finance (Member);

» an officer knowledgeable in project operation/management (Member);

» arepresentative from the COA (Observer, nonvoting);

» two representatives from the private sector—one from a recognized contractors
association, the other, from either the facility users or recognized accounting association
(Observers, nonvoting); and

» arepresentative from the Coordinating Council of the Philippine Assistance
Program (CCPAP).

LGUs, on the other hand, maintain a regular PBAC as prescribed by the Local
Government Code of 1991. The PBAC is composed of the local chief executive (governor
or city/municipal mayor), who acts as Chair, the chairperson of the appropriate committee
of the sanggunian (or one chosen by the sanggunian for the purpose), a representative of the
minority party in the sanggunian (or one chosen by the sanggunian for the purpose), the local
treasurer; two NGO representatives who are represented in the local development council; a
certified public accountant from the public sector; and, representatives from the COA.

Within this Phase, the concerned agency/LGU is tasked, through the PBAC, to
publish once every week, for three consecutive weeks, a notice inviting all interested parties
to pre-qualify and bid. The notice is published in at least two newspapers of general

circulation and in at least one local newspaper of general circulation (region, province, city or

5 Unless notified in writing, their failure to act on the list indicates that the concerned NGA/LGU can proceed
with the solicitation of proposals.

6 Its specific responsibilities include: preparation of tender documents, publication of invitation to pre-qualify
and bid, pre-qualification of prospective bidders, conduct of pre-bid conferences and issuance of supplemental
notices, interpretation of the rules regarding the bidding, the conduct of bidding, evaluation of bids, resolution
of disputes between bidders; and recommendation for the acceptance of the bid and/or award of the project.
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municipality) where the project would be implemented. The PBAC also prepares the pre-
qualification and bid/tender documents, conduct the pre-qualification, and issue the
tender/bid documents to pre-qualified bidders.

The bid or tender documents that the concerned agency/LGU prepare through the
PBAC, sets the “rules of the bidding,” arbitration procedures, and the project’s minimum
designs, performance standards, and economic parameters. The set of documents also
include a draft contract that stipulates the legal relationship between the rights and
responsibilities of the parties involved (e.g., bonds, guarantees, force majeur, taxes and duties,
price indices to be used), effects of changes in circumstances, the Bid Form, and other Form
of Bid and Performance Securities.

Prospective bidders--individuals, partnership, corporation or firm (local or foreign)
are required to submit four principal set of documents to pre-qualify, and subsequently bid
for projects that have been approved or confirmed by the NEDA, ICC, or the LDC.

The first set contains the legal requirements, which revolve mainly on the issue of
ownership. With very few exceptions, the BOT Law confers eligibility to firms that is owned
or at least 60% owned by Filipinos.

The second concerns the experience or track record of the prospective bidders or
applicants in undertaking the same or similar projects in the past. The applicant is also
required to disclose its key personnel and their experience. If the bidder is a joint venture or
consortium, it is required to submit a business plan which identify its members and its
contractors, the experience of the contractors, and description of roles of members and
contractors (lead, financing arm).

The third set includes documents attesting the financial capability of the applicant to
sustain the financing requirements of the project. For purposes of pre-qualification, the
contractor-applicants’ financial capability is measured in terms of proof of their ability to
provide a minimum amount of equity to the project. The proof could be in the form of a
testimonial letter from reputable banks attesting to the soundness of the applicants’ financial

soundness and adequacy of resources.’

7 The concerned agency/LGU determines (on a project to project basis and before pre-qualification), the
minimum amount of equity needed.

9
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The fourth set of documents concerns the prospective bidder's acceptance of criteria
and waiver of rights to enjoin the project.® This attests to their formal acceptance of the pre-
qualification criteria established by the PBAC, and waiver of rights to seek any legal action
designed to restrain or prevent the completion of the pre-qualification, bidding, and
awarding of the contract.

The concerned agency/LGU's PBAC give prospective bidders at least 30 calendar
days to prepare their respective pre-qualification documents from the last date of publication
of the invitation to pre-qualify and bid.* The PBAC then reviews the pre-qualifying
documents submitted by the prospective bidders and, after being countersigned by the
Committee’s Chairperson, forwards to the head of the concerned agency/LGU the
documents that it had marked--either as pre-qualified or pre-disqualified--for review and
approval.

Prospective bidders are informed of the result by the PBAC within seven calendar
days after the approval, including the reasons for disqualification for those who have been
pre-disqualified. Thereupon, the concerned agency/LGU gives the tendering documents to
all bidders who have been pre-qualified to give them adequate time to examine and prepare
their respective bids prior to the date of opening the bids.

Pre-disqualified bidders may still appeal the decision to the head of the concerned
agency (for national projects) or the Department of Interior and Local Government or
DILG (for local projects) within 15 working days from the receipt of disqualification. The
head of the agency or DILG acts on the appeal within 45 working days from receipt of the

appeal, the decision being final and immediately executory.

4.1.3  Keepers of the public trust—Phase I11: Bidding, evaluation, and award

Prospective bidders might want to clarify any of the provisions, conditions or
requirements, and data contained in the bidding documents. In response to this, likewise, to
provide additional information on some aspects or items pertinent to the bidding, the

concerned agency/LGU issues supplemental notices. They are also required to conduct a pre-bid

8 This waiver however, does not inhibit the losing bidder from exercising its right to question the lawfulness of
its disqualification or rejection of its bid by appropriate administrative or judicial processes.
9 Or in the case of projects costing at least P300 million, 45 days.

10
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conference, at least 30 days for projects costing less than P300 million, or 90 to 100 days for
projects costing P300 million and more, before the deadline of the submission of bids. "

Bidders submit their bids on two separate sealed envelopes addressed to the PBAC.
The first, labeled technical proposal, contains the bidder's proposition papers with regard to the
project's operational feasibility, its technical soundness and design, and preliminary
environmental assessment. The envelope also contains the bidder's proposal on the project’s
cost and financing plan, bid security (e.g., in the form of cash, certified check) payable to the
concerned agency/LGU with the prescribed schedule, and other documents that may be
required by the agency or LGU to support the bidder’s technical proposal.

The second envelope, labeled financial proposal contains the bidder’s “cash flow rights”
proposition, that is, information related to user fees, tolls or rentals, amortization, repayment,
and other criteria for financial evaluation—depending on the appropriate type of
arrangement being applied under the BOT.

Actual evaluation of the bids by the PBAC (and concerned agency/ LGU) is
conducted along two stages. The first is the assessment of the bidder’s technical proposal
(envelope one) vis-a-vis the standards and requirements stated in the bidding documents and
other terms which the bidder might offer to the Agency or LGU to make the proposal more
attractive (See: Annex Il for the general criteria). Only those that passed the first stage
bidding qualify for the second stage, where the different bidder’s financial proposals
contained in envelope two are assessed and compared (See: Annex 1V).

The PBAC is ordered to complete the second stage evaluation within 30 days from
the date the first stage evaluation has been completed. After concluding its evaluation, it
prepares and submits a detailed assessment report on its decision regarding the technical and
financial proposal to the head of the concerned agency/LGU, explaining in clear terms the
basis for its recommendation. Within 30 days after the conclusion of the second stage
evaluation, the decision on whether or not to award the contract should have been made by
the concerned agency/LGU."

10 Prospective bidders are required to acknowledge that they receive the notices prior to the conduct of bidding.
Attendance by prospective bidders to the conference is not mandatory.

11 For Track Two projects, the concerned Agency/LGU submits the draft contract to the ICC for clearance on
a no-objection basis (especially, on the final government undertaking to be provided) prior to the approval of
awards. The ICC has 15 working days upon submission of complete documentation to decide, otherwise, the
concerned Agency/LGU goes on with the award.

11
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4.1.4  Contract executors—Phase 1'VV: Contract approval and implementation

The head of the concerned agency/LGU approves the Notice of Award within seven
calendar days from the day the decision to award the contract was made (or from the date
the ICC’s no objection basis for the contract been received). Indicated in the Notice is the
date when the winning bidder should post the proof of sufficient equity, and firm
commitments from reputable financial institutions to provide sufficient credit lines (that will
cover the total estimated cost of the project).

The Notice similarly indicates when the winning bidder should post the performance
security in favor of the concerned agency/LGU. Essentially, performance security is a
measure to counter the winning bidder or contractor's substandard performance especially
during field implementation of the project--the inconveniences of which are usually borne by
the public. Its integration within the contract's frame could ensure the winning bidder’s
faithful performance of its obligations (including prosecution of construction works related
to the project).”

The Notice is then transmitted to the winning bidder within seven days after its
approval. The bidder submits to the concerned agency/LGU the requirements. Thereafter,
the head of concerned agency/LGU approves or disapproves the contract within 15 days
from the date the winning bidder submitted the requirements.

The successful bidder should execute the contract with the concerned agency/LGU
within seven days from receipt of the Notice. In the event of refusal, inability/failure by the
bidder to live up to its bid by entering into contract with government, the concerned
agency/LGU forfeits its bid security and the next qualified lowest evaluated bidder is allowed
to bid for the award.

The approval of the contract does not exempt the successful bidder from securing
other government approvals required under existing laws, rules, and regulations. For
instance, the winning bidder would still be responsible for securing the necessary
environmental clearances from the Department of Environment and Natural Resources
(DENR). However, the concerned agency/LGU can assist the bidder in securing such

clearances and other related documents or permits.

12 The schedule is as follows: cash, manager’s check, cashier’s check, irrevocable letter of credit, bank draft —
20% of the total estimated cost of government undertaking; bank guarantee — 30% of the total estimated cost
of government undertaking; and surety bond — 50% of the total estimated cost of government undertaking.
Performance Security may be released after the issuance of “Certificate of Completion” of the construction
works, provided that there are no claims filed against the contractor (or surety company).

12
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Not later than 15 days from the date of approval of the contract, the concerned
Agency/LGU issues a “Notice to Proceed” to the winning bidder/contractor. The winning
bidder then prepares and submits the detailed engineering designs and plans (based on the
prescribed minimum design and performance standards and specifications stated in the
contracted bid) to the agency/LGU for review. If approved, the contractor builds the
facility, engaging the services of foreign or Filipino firms.

The concerned agency/LGU exercise technical supervision over project activities of
the winning bidder/contractor, conducting inspections to check whether the project is being
constructed, operated, and maintained in accordance with the approved plans, specifications,
standards and costs. Specifically, the Agency/LGU brings into the project proponent’s
attention any deviation or non-compliance for corrective actions. Failure to correct the
deviation within the time prescribed by the Agency/LGU may be a ground for the rescission
or termination of the contract.

Other than contract rescission or forced termination, the concerned agency/LGU
also has several “guarantees” to ensure compliance of the winning contractor to the contract.
One is the possible forfeiture of the winning bidder/contractor’s performance security. Another,
is the payment of liquidity damages, which is specifically designed to “penalize” winning
contractors who have failed to complete the work satisfactorily within the period stipulated
in the contract (including any grace period duly granted).

The completion of the project facility constructed, and to be operated and
maintained by the winning contractor/concessionaire does not remove the concerned
agency/LGU’s role. Certain measures have been put in place for them to ensure that the
service or facility’s quality will be maintained and that its cost would remain reasonable. For
instance, the agency/LGU is tasked to consult with the proper regulatory bodies to warrant
the reasonableness of the formula for tolls, fees, rentals, and charges, and monitor (along
with regulatory bodies) the consistency of the proposed adjustments with its original
contracting bid.

4.2 The BOT system: recapitulation

The established BOT system for contracting, can be divided into four major phases:
(1) project selection and approval; (i) pre-bidding; (iii) bidding, evaluation, and award; and, (iv) contract
approval and implementation. Each part contains defined procedures and even schedules of

action. There are also prescribed tools and/or standard parameters for rendering an
13
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informed decision that is consistent with the technical and financial goals of the project. And
likewise, there are appropriate guarantees or sanctions, which do not only ensure that the
process of contracting would continue, but that the obligations would be met by the contracting
parties.

The system, similarly, provides for a managing and regulatory intermediary between
the prospective project proponents and the concerned agency/LGU with the creation of a
Pre-qualification, Bids, and Awards Committee or PBAC. Its composition conveys
impartiality, competence (financial and technical), and accountability.

The BOT contracting system, furthermore, places certain guarantees on how the
principles of being pro-Filipino, non-discrimination, and transparency, could be appropriately
adhered to across all phases of contracting. There are explicit references to the preferential
hiring of Filipino labor, selection of Filipino-owned firms vs. foreign, pre-qualification
requirement pertinent to ownership, and transfer of technology during the implementation
of the project. These ensure, as far as practicable, the predominance of Filipino involvement
in both ownership and undertaking.

Non-discrimination within the system’s processes is actualized through the standard
application of providing information, feedback, financial and technical requirements, and
rules to all prospective bidders/ contractors.”® Each prospective bidder has an equal chance
of being awarded the contract since they follow the same rules, get the same information at
the same time, and is required to adhere to the same, mandatory minimum technical and
financial requirements.

Finally, transparency is observed and maintained in the system (especially, dealings
among concerned agencies/LGUs and bidders), through the mandatory observance of
information dissemination (compulsory publications), feedback requirements (notices, pre-
bidding conferences, explanation of decision), and composition of the managing and
evaluating bodies both, at the level of project confirmation and approval (NEDA, ICC and
LDCs) and the concerned agency/LGU (i.e., PBAC).

The actualization of all these principles contributes to a credible, and level playing

field that is conducive for competition to thrive. Overall hence, one can say that the strength

13 Being Filipino or Filipino-owned improves the prospect of being selected, but it must be noted that Filipino
firms and/or corporations are still subject to the same rules, processes, and requirements that apply to all other
non-Filipino bidders. Moreover, it must be also be considered that the primary intent is to ensure Filipino
involvement as much as practicable, which at present is hindered by the lack of capital resources, and not to tilt
the entire contracting exercise to their favor.

14
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or weakness of the BOT contracting system against graft and corruption would, to a large
measure, depend on how the overall principles as well as the defined procedures, tools and
parameters, guarantees, and organizational intermediary (i.e., PBAC) within each phase of the
contracting system are maintained and managed.

In view of the prevalent public perception of corruption in government contracting,
one is moved then to ask, what certain principle has been excluded, or what defined
procedure, standard parameter, or time line (See Annex V) in what phase have been
dispensed or overlooked. Was the occurrence a failure related to